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IN THE UTAH COURT OF APPEALS
STATE OF UTAH,

:

Plaintiff/Appellee,

:

Case No. 920538-CA

v.

:

Priority No. 2

RAYMOND FLORES,

:

De f endant/Appe11ant.

:

BRIEF OF APPELLEE
JURISDICTION AND NATURE OF PROCEEDINGS
This is an appeal from a conviction of theft, a second
degree felony, in violation of Utah Code Ann. §§ 76-6-404 (1990),
in the Second Judicial District Court in and for Davis County,
State of Utah, the Honorable Rodney S. Page, presiding.

This

Court has jurisdiction to hear the appeal under Utah Code Ann.
§ 78-2a-3 (2) (f) (Supp. 1993).
STATEMENT OF THE ISSUE PRESENTED ON APPEAL
AND STANDARD OF APPELLATE REVIEW
The only issue presented on appeal is:
Did the trial court properly determine that defendant's
prior convictions of theft by deception and theft by obtaining
property by false pretense were crimes involving dishonesty or
false statement such that evidence of those convictions was
admissible under rule 609(a)(2), Utah Rules of Evidence, for
purposes of impeachment?
Evidentiary rulings are reviewed on appeal under a
correction of error standard; however, the trial court's
subsidiary factual determinations will be given deference and

reversed only if clearly erroneous.

State v. Ramirez, 817 P.2d

774, 781 n.3 (Utah 1991).
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES
Rule 609, Utah Rules of Evidence, reads, in pertinent
part, as follows:
(a) General rule. For the purposes of
attacking the credibility of a witness,

(2) evidence that any witness has been
convicted of a crime shall be admitted if it
involved dishonesty or false statement,
regardless of the punishment.
Any other constitutional provisions, statutes, or rules pertinent
to the resolution of the issues on appeal will be set forth in
the body of this brief.
STATEMENT OF THE CASE
Defendant was charged in an information with one count
of burglary, a third degree felony, in violation of § 76-6-202
(1990) and one count of theft, a second degree felony, in
violation of 76-6-404 (1990) (R. 16-7).

Following a jury trial,

defendant was acquitted of the burglary charge but convicted of
theft.

The trial court sentenced defendant to a term of one to

fifteen years in the Utah State Prison (R. 184, 191). Defendant
appeals from that conviction.1
1

Defendant has filed several briefs in this matter. The
latest brief was filed on or about March 18, 1994 and was
accompanied by a motion for permission to file an amended brief.
That brief resolves the concerns that the State raised about
defendant's previous brief. Although defendant's amended brief
has not technically been accepted or rejected by this Court
(continued...)
2

STATEMENT OF THE FACTS
The sole issue presented on appeal is whether the trial
court properly admitted evidence of defendant's two prior felony
convictions for purposes of impeachment under rule 609(a)(2),
Utah Rules of Evidence.

Given the nature of that issue, there is

no need to recite the facts underlying defendant's conviction.
SUMMARY OF THE ARGUMENT
The trial court properly admitted evidence of
defendant's prior convictions of theft by deception and of
obtaining property by false pretense.

Both offenses are, by

definition, crimes that involve "dishonesty or false statement"
within the meaning of rule 609(a)(2).

Accordingly, evidence of

defendant's prior convictions was automatically admissible for
purposes of impeachment.
ARGUMENT
UNDER RULE 609(a) (2), EVIDENCE OF DEFENDANT'S
PRIOR FELONY CONVICTIONS WAS ADMISSIBLE FOR
IMPEACHMENT PURPOSES
The trial court properly admitted evidence of
defendant's prior convictions for purposes of impeachment under
rule 609(a)(2), Utah Rules of; Evidence.

Both of defendant's

felony convictions were for crimes involving "dishonesty or false
statement."

Evidence of those convictions was therefore

1

(...continued)
insofar as defendant's motion to file an amended brief is still
pending, the State assumes that this Court will accept
defendant's amended brief. Accordingly, the State's brief
responds to the arguments advanced in defendant's brief of March
18, 1994.
3

"automatically admissible" under rule 609(a) (2) because rule 403,
Utah Rules of Evidence, is not applicable in such situations.
See State v. Ross, 782 P.2d 529, 531 (Utah App. 1989) (adopting
federal view that rule 403 balancing test is inapplicable when
prior convictions are admissible under rule 609(a)(2)).

On that

basis, this Court should uphold the trial court's ruling and
affirm defendant's conviction.
On July 16, 1992, during an in camera discussion,
defense counsel informed the State and the court that defendant
intended to testify on his own behalf.

The State in turn

indicated that it would impeach defendant with evidence of two
prior felony convictions (R. 438). Just before the State started
its cross examination of defendant, the parties requested a
sidebar conference to resolve the issue of whether the State
would be allowed to impeach defendant with evidence of his prior
convictions (R. 379).2
During the sidebar conference, defendant objected to
admission of evidence concerning his prior convictions claiming
the evidence was not relevant under rule 402, Utah Rules of
Evidence, and that its prejudicial effect substantially
outweighed its probative evidence under rule 403 (R. 439).
After entertaining arguments on defendant's objection,
2

The stipulation in the supplemental record indicates that
the sidebar was held after the State asked defendant a
preliminary question about his criminal history (R. 438). A
review of the trial transcript, however, suggests that the
sidebar actually was held before the State began its cross
examination of defendant (R. 379). In either event, defendant
preserved this issue for appeal.
4

the trial court found that defendant's "prior convictions for
Theft by Deception and Grand Theft by Obtaining Property by False
Pretenses were both crimes of dishonesty" (R. 439). Although not
expressly stated as such in the supplemental record, it is
apparent that the trial court determined that defendant's prior
convictions were admissible under 609(a)(2).

(A copy of the

trial court's ruling, which was reduced to writing in the form of
a stipulated motion to supplement the record on appeal, is
attached hereto as Addendum A.)

Under the circumstances,

evidence of defendant's prior convictions was automatically
admissible under 609(a)(2).

See Ross, 782 P.2d at 530; State v.

Wight, 765 P.2d 12, 18 (Utah App. 1988) (both holding that
holding that if dishonesty was involved, evidence of the prior
conviction is automatically admissible under 609(a) (2)).3 As
demonstrated below, the trial court's 609(a) (2) ruling is
correct.
Rule 609 reads, in pertinent part, as follows:
(a) General rule. For the purposes of
attacking the credibility of a witness,

(2) evidence that any witness has been
convicted of a crime shall be admitted if it
involved dishonesty or false statement,
3

It appears that the trial court may have conducted a 403
balancing test before deeming the disputed evidence admissible
(R. 439). The trial court should not have done so. Accordingly,
insofar as defendant complains on appeal that the trial court
abused its discretion by admitting the evidence over defendant's
403 challenge (See Br, of Appellant at 5-6), the State does not
respond to that claim because defendant was not entitled to any
consideration under rule 403.
5

regardless of the punishment.
In its notes to rule 6 09, the conference committee
states:
By the phrase "dishonesty and false
statement" the Conference means crimes such
as perjury or subornation of perjury, false
statement, criminal fraud, embezzlement, or
false pretense, or any other offense in the
nature of crimen falsi, the commission of
which involves some element of deceit,
untruthfulness, or falsification bearing on
the accused's propensity to testify
truthfully.
The admission of prior convictions
involving dishonesty and false statement is
not within the discretion of the Court. Such
convictions are peculiarly probative of
credibility and, under this rule, are always
to be admitted. Thus, judicial discretion
granted with respect to the admissibility of
other prior convictions is not applicable to
those involving dishonesty or false
statement.
Fed. R. Evid. 609, Notes of Conference Committee, House Conf.
Report No. 93-1597.
A review of the elements of the offense of theft by
deception demonstrates that theft by deception is a crime that
falls squarely within rule 603(a) (2):
[I]n order to prove that a defendant has
committed theft by ^deception, the State must
prove beyond a reasonable doubt that the
defendant has (1) obtained or exercised
control over the property of another; (2) by
deception and; (3) with a purpose to deprive
that person of the property.
State v. Roberts, 711 P.2d 235, 237 (Utah 1985) (footnotes
omitted).

See also Utah Code Ann. § 76-6-405 (1990) (statutory

definition of theft by deception).
The element of "by deception" is based on the
6

definition of deception that is found under Utah Code Ann. § 766-401(5) (1990), which reads as follows:
(5) "Deception" occurs when a person
intentionally:
(a) Creates or confirms by words or
conduct an impression of law or fact
that is false and that the actor does
not believe to be true and that is
likely to affect the judgment of another
in the transaction; or
(b) Fails to correct a false impression
of law or fact that the actor previously
created or confirmed by words or conduct
that is likely to affect the judgment of
another and that the actor does not know
now believe to be true; or
(c) Prevents another from acquiring
information likely to affect his
judgment in the transaction; or
(d) Sells or otherwise transfers or
encumbers property without disclosing a
lien, security interest, adverse claim,
or other legal impediment to the
enjoyment of the property, whether the
lien, security interest, claim, or
impediment is or is not valid or is or
is not a matter of official public
record; or
(e) Promises performance that is likely
to affect the judgment of another in the
transaction, which performance the actor
does not intend to perform or knows will
not be performed; provided, however,
that failure to perform the promise in
issue without other evidence of intent
or knowledge is not sufficient proof
that the actor did not intend to perform
or knew the promise would not be
performed.
Clearly, the crime of theft by deception includes
within it an element of "false statement," "criminal fraud," or
"false pretense" as contemplated by the drafters of rule 609(a)
(2)•

Indeed, the Utah Supreme Court has upheld the admission of

evidence of a defendant's prior conviction of theft by deception

7

under rule 609(a)(2) because the "theft was committed by
fraudulent or deceitful means and is indicative of [the]
defendant's veracity."
(Utah 1989).

State v. Johnson, 784 P.2d 1135, 1140

The Court also has made clear that "[t]he former

offense termed 'false pretense' and the present offense 'theft by
deception' proscribe the same conduct: obtaining or exercising
control over the property of another by deception and with a
purpose to deprive him thereof[.]"

State v. Sorensen, 617 P.2d

333, 335 (Utah 1980) (citing Utah Code Ann. § 76-6-405(1) (1990)
and comparing offense of theft by deception to offense of false
pretense).
Defendant cites no authority for the proposition that
evidence of convictions of theft by deception or theft by
obtaining property by false pretense is not properly admitted
under rule 609(a)(2), and the State is aware of none.

Rather, as

demonstrated above, the very nature of those offenses brings them
squarely within rule 609(a) (2).

The trial court's ruling to that

effect should therefore be upheld and defendant's conviction
affirmed.

8

CONCLUSION
Based on the foregoing arguments, this Court should
hold that evidence of defendant's prior convictions of theft by
deception and of obtaining property by false pretense was
properly admitted by the trial court and affirm defendant's
conviction.
RESPECTFULLY SUBMITTED this 3/^

day of March, 1994.

JAN GRAHAM
Attorney General

TODD A. UTZII^ER^7
Assistant Attorney General
CERTIFICATE OF MAILING
I hereby certify that two true and accurate copies of
the foregoing brief of appellee was mailed, postage prepaid, to
Michael D. Murphy, attorney for appellant, 13 North main,
Kaysville, Utah 84037, this 3 / ^ d a y of March, 1994.
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Addenda

Addendum A
Stipulated Supplemental Record
and Trial Court's Order of Supplementation

r iLcO n *
Melvin C. Wilson #3513
Davis County Attorney's Office
800 West State Street
Farmington, Utah 84025
Telephone: 451-4300

DEC

15

i 1 3 '•'»• '"

CLE".

IN THE DISTRICT COURT OF THE SECOND JUDI^IMTDISTRICT
IN AND FOR THE COUNTY OF DAVIS, STATE OF UTAH

THE STATE OF UTAH,
Plaintiff,

Jl

STIPULATED MOTION TO

il

SUPPLEMENT TRIAL RECORD

VS.

1

RAYMOND FLORES,

It

Defendant.

.Case No. 921700133

:

Melvin C. Wilson# Davis County Attorney and attorney for
the State of Utah, and Michael Murphy, attorney for Defendant,
hereby move the above-entitled court for an Order supplementing the
trial record herein as follows:
1.

That during the course of the trial herein, on July

16, 1992, while in court chambers, the plaintiff was advised by
defendant's counsel that he would be putting the defendant on the
stand.

At that time plaintiff advised the court, the defendant,

and defendant's attorney that plaintiff intended to ask questions
concerning the defendant's prior felony convictions.
2.

That subsequently, during the course of the cross-

examination of the defendant, the plaintiff's counsel did ask a
preliminary question concerning the prior criminal history of the
defendant, at which time the defendant's attorney asked for a
sidebar conference, which was granted, and the defendant's attorney

objected, out of hearing of the jury, to plaintiff's introduction
of defendant's prior convictions.
3.

That the defendant's attorney objected both to

relevancy pursuant to Rule 402 of the Utah Rules of Evidence, and
that the prejudicial effect substantially outweighed the probative
value of such evidence pursuant to Rule 403 of the Utah Rules of
Evidence.
4. The court heard brief argument at sidebar, ruled that
the evidence was relevant and then applied the balancing test as to
the admissibility of the evidence pursuant to Rule 403. The court
made a finding that the evidence of the prior convictions for Theft
by Deception and Grand Theft by Obtaining Property by False
Pretenses were both crimes of dishonesty and were sufficiently
close in time to this offense and related to the credibility of the
defendant's testimony, and overruled the defendant's objection and
the defendant was then required to answer the questions concerning
his prior criminal convictions
Dated this

[[(J/ day of November, 1993.

Melvin C. Wilson #3513
Davis County Attorney's Office
800 West State Street
Farmington, Utah 84025
Telephone: 451-4300
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
IN AND FOR THE COUNTY OF DAVIS, STATE OF UTAH

lI

THE STATE OF UTAH,

ORDER SUPPLEMENTING

i\

Plaintiff,
VS.

i

RAYMOND FLORES,

!i

TRIAL RECORD

Case No. 921700133

i

Defendant.

T h e above-entitled m a t t e r having come b e f o r e t h e court on
t h e s t i p u l a t e d m o t i o n of t h e plaintiff and d e f e n d a n t t o supplement
t h e t r i a l r e c o r d ; t h e court h a v i n g reviewed t h e m o t i o n a n d having
f u r t h e r r e v i e w e d t h e notes of t h e court; and inasmuch as t h e m a t t e r
is p r e s e n t l y o n a p p e a l , and it appearing
statements

as

contained

in

the

motion

to t h e court that t h e
concerning

both

the

o b j e c t i o n s a n d r u l i n g b y t h e court a r e a c c u r a t e , n o w t h e r e f o r e ,
It

Is

Hereby

Ordered

that

the

trial

record

be

s u p p l e m e n t e d t o reflect t h e stipulated m o t i o n h e r e i n a n d that t h e
s t a t e m e n t s c o n t a i n e d therein a c c u r a t e l y represent w h a t o c c u r r e d at
t h e s i d e b a r c o n f e r e n c e concerning t h e d e f e n d a n t ' s o b j e c t i o n t o t h e
plaintiff's

i n q u i r y into d e f e n d a n t ' s p r i o r c r i m i n a l r e c o r d , and

t h a t said s t i p u l a t e d m o t i o n further r e p r e s e n t s t h e r u l i n g by the
court.

Dated this _j££l day of &&**»*,

1993.

BY THE COURT:

Rodney S J P a g e
D i s t r i c t Court Judge

